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UHFKDUDFWHUL]H D ORDQ DV DQ HTXLW\ FRQWULEXWLRQ HYHQ ZKHQ FLUFXPVWDQFHV
GR QRW ZDUUDQW HTXLWDEOH VXERUGLQDWLRQ�´ ,Q UH +HUE\¶V )RRGV� � )��G DW
����

��
7KH GLVWULFW FRXUW VSHFXODWHG DV WR ZKHWKHU D UHFKDUDFWHUL]DWLRQ

DQDO\VLV ZDV DSSURSULDWH LQ WKLV FDVH JLYHQ WKH IDFW WKDW WKH GHIHQGDQWV
SXUFKDVHG SDUWLFLSDWLRQ LQWHUHVWV DQG GLG QRW ORDQ IXQGV GLUHFWO\ WR
$XWR6W\OH DQG� WKHUHIRUH� GLG QRW KDYH D OHJDO UHODWLRQVKLSZLWK$XWR6W\OH�
:H EHOLHYH� KRZHYHU� WKDW HYHQ WKRXJK WKH GHIHQGDQWV DUH QRW DVVHUWLQJ
WKHLU RZQ FODLP DJDLQVW $XWR6W\OH¶V EDQNUXSWF\ HVWDWH� D
UHFKDUDFWHUL]DWLRQ DQDO\VLV LV DSSURSULDWH� 7KH GHIHQGDQWV ZRXOG
HIIHFWLYHO\ UHFHLYH IXQGV DKHDG RI %D\HU WKURXJK&,7¶V FODLP� 7KHUHIRUH�
ZH PXVW FRQVLGHU ZKHWKHU WKH GHIHQGDQWV¶ SDUWLFLSDWLRQV LQ &,7¶V ORDQ WR
$XWR6W\OH ZHUH LQ UHDOLW\ ORDQV� RU UDWKHU D PHWKRG XVHG WR IXQQHO DQ
HTXLW\ FRQWULEXWLRQ WR $XWR6W\OH� ,I WKH\ ZHUH WKH ODWWHU� ZH EHOLHYH WKDW
LW ZRXOG EH ZLWKLQ WKH EDQNUXSWF\ FRXUW¶V HTXLWDEOH SRZHU WR
UHFKDUDFWHUL]H DV DQ HTXLW\ FRQWULEXWLRQ WKDW SRUWLRQ RI &,7¶V FODLP EDVHG
RQ WKH GHIHQGDQWV¶ SDUWLFLSDWLRQ DJUHHPHQWV�

��
7KH5RWK 6WHHO IDFWRUV ZHUH IRUPXODWHG LQ WKH FRQWH[W RI D WD[ FRXUW

FDVH� :H EHOLHYH WKDW WKH 5RWK 6WHHO IDFWRUV SURYLGH D JHQHUDO IUDPHZRUN
IRU DVVHVVLQJ UHFKDUDFWHUL]DWLRQ FODLPV WKDW LV DOVR DSSURSULDWH LQ WKH
EDQNUXSWF\ FRQWH[W� :H QRWH� KRZHYHU� WKDW WKHUH LV VRPH GLVDJUHHPHQW
DV WR ZKHWKHU WD[ FRXUW UHFKDUDFWHUL]DWLRQ IDFWRUV DUH DSSURSULDWH IRU XVH
LQ EDQNUXSWF\ FDVHV� 6HH1R]HPDFN� VXSUD SDJH ��� DW ��� 	 QQ��������

����� �!� �HI�� �� ��� '�
�� 2������� -+O� ����� �!� 4�M�� �� ��
2���������M5�������!�M9�������� ����!�����, 438 F. Supp.
at 729-30.��
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3DUWLFLSDQWV DOVR REWDLQ RWKHU EHQHILWV GHSHQGLQJ RQ WKHLU LQWHUHVW LQ

WKH WUDQVDFWLRQ� 6PDOO EDQNV� IRU H[DPSOH� ³PD\ DGYHUWLVH DV KDYLQJ
KHOSHG ILQDQFH WKH FUHGLW QHHGV RI ODUJH� ZHOO�NQRZQ ERUURZHUV ZKLFK
ZRXOG QRW RUGLQDULO\ VHHNV ORDQV IURP VPDOOHU LQVWLWXWLRQV�´ .QLJKW�
VXSUD� DW ���� ,Q WKLV FDVH WKH GHIHQGDQWV DUH QRW VPDOO EDQNV� EXW UDWKHU
VKDUHKROGHUV RI WKH ERUURZHU� 7KH\ FODLP WKDW SDUWLFLSDWLRQ DJUHHPHQWV
RIIHU WKH EHQHILW RI JLYLQJ VKDUHKROGHUV WKH RSSRUWXQLW\ WR DGYDQFH
PRQH\� WKURXJK WKH OHDG OHQGHU� WR WKH VKDUHKROGHU¶V FRPSDQ\ ZKHQ LW LV
IDFLQJ ILQDQFLDO GLIILFXOW\� &I� ,Q UH +\SHULRQ (QWHUV�� ��� %�5� ���� ���
�'�5�,� ����� �LQ FRQVLGHULQJ HTXLWDEOH VXERUGLQDWLRQ FODLP LQYROYLQJ
LQVLGHUV� FRXUW QRWHG WKDW ³EHFDXVH LQVLGHUV DUH WKH SHUVRQV PRUH
LQWHUHVWHG LQ UHVWRULQJ DQG UHYLYLQJ WKH GHEWRU� VXFK ERQD ILGH HIIRUWV
VKRXOG EH YLHZHG ZLWK DSSURYDO´��
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6LQFH %D\HU LV XQDEOH WR HVWDEOLVK WKH ILUVW UHTXLUHG HOHPHQW RI DQ

HTXLWDEOH VXERUGLQDWLRQ FODLP� LW LV XQQHFHVVDU\ IRU XV WR DGGUHVV WKH
UHPDLQLQJ WZR HOHPHQWV�
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SURFHHGLQJV� MXGLFLDO RU RWKHUZLVH� WKDW >&,7@ PD\ UHDVRQDEO\ GHHP

QHFHVVDU\ RU SURSHU WR SURWHFW WKH MRLQW LQWHUHVWV SURYLGHG KHUHLQ � � � �´

7KH 7KLUG DQG )LIWK 3DUWLFLSDWLRQ $JUHHPHQWV DPHQGHG SUHYLRXV

DJUHHPHQWV DQG GLG QRW DIIHFW WKH ODQJXDJH LQ 6HFWLRQ ����
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6HFWLRQ ��� RI WKH SDUWLFLSDWLRQ DJUHHPHQWV VWDWHV�

([FHSW IRU WKRVH SD\PHQWV SHUPLWWHG XQGHU 6HFWLRQ ��� KHUHRI

DQG IRU WKH SD\PHQW RI LQWHUHVWZKHQ SHUPLWWHG XQGHU 6HFWLRQ ���

KHUHRI� LW LV XQGHUVWRRG DQG DJUHHG WKDW 3DUWLFLSDQW¶V

6XERUGLQDWHG 3DUWLFLSDWLRQ VKDOO DW DOO WLPHV EH VXERUGLQDWH DQG

SRVWSRQHG LQ SD\PHQW WR WKH UHSD\PHQW LQ IXOO RI >&,7¶V@ DQG DOO

RWKHU SDUWLFLSDQWV¶ SRUWLRQV RI WKH $GYDQFHV � � � �

6HFWLRQ ��� RI WKH DJUHHPHQWV VWDWHV�
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>&,7@ GRHV QRW KDYH� DQG GRHV QRW DVVXPH DQ\ OLDELOLW\ WR

3DUWLFLSDQW IRU WKH UHSD\PHQW RI WKH 6XERUGLQDWHG 3DUWLFLSDWLRQ

RU LQWHUHVW WKHUHRQ� WR WKH H[WHQW WKDW VXFK DUH QRW UHFHLYHG IURP

%RUURZHU RU DQ\*XDUDQWRU RI %RUURZHU¶V 2EOLJDWLRQV XQGHU WKH

$JUHHPHQWV� H[FHSW IRU ORVVHV RFFDVLRQHG E\ LWV EDG IDLWK�

�
6HFWLRQ ��� RI WKH SDUWLFLSDWLRQ DJUHHPHQWV VWDWHV�

3DUWLFLSDQW DFNQRZOHGJHV WKDW >&,7@ KDV QRW PDGH DQG GRHV QRW

PDNH DQ\ UHSUHVHQWDWLRQV RU ZDUUDQWLHV� H[SUHVV RU LPSOLHG DV WR

%RUURZHU¶V ILQDQFLDO FRQGLWLRQ� RU ZLWK UHVSHFW WR WKH YDOLGLW\�

HQIRUFHDELOLW\� FROOHFWDELOLW\� SULRULW\ RU SHUIHFWLRQ RI WKH

$JUHHPHQWV� WKH 7UDQVDFWLRQV� WKH 3ULPDU\ &ROODWHUDO RU WKH

6HFRQGDU\ &ROODWHUDO� DQG WKDW 3DUWLFLSDQW LV IXOO\ IDPLOLDU ZLWK�

KDV PDGH LWV RZQ LQGHSHQGHQW HYDOXDWLRQ DQG GHWHUPLQDWLRQ RI�

DQG DSSURYHV RI DOO GHWDLOV WKHUHRI�
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:H QRWH WKDW $UWLFOH � RI WKH 8�&�&� KDV EHHQ UHYLVHG HIIHFWLYH

-XO\ �� ����� 6HH� H�J�� (ODLQH $� :HOOH� $Q ,QWURGXFWLRQ WR 5HYLVHG
$UWLFOH � RI WKH 8QLIRUP &RPPHUFLDO &RGH� � :<2� /� 5(9� ��� �������
+DUU\ &� 6LJPDQ 	 (GZLQ (� 6PLWK� 5HYLVHG 8�&�&� $UWLFOH �
V
7UDQVLWLRQ 5XOHV� ,QVXULQJ D 6RIW /DQGLQJ��3DUW ,,� �� %86� /$:� ����
������� +DUU\ &� 6LJPDQ 	 (GZLQ (� 6PLWK� 5HYLVHG 8�&�&� $UWLFOH �
V
7UDQVLWLRQ 5XOHV� ,QVXULQJ D 6RIW /DQGLQJ� �� %86� /$:� ���� �������
6LQFH WKH WUDQVDFWLRQV LQ WKLV FDVH ZHUH FRPSOHWHG EHIRUH WKH UHYLVHG
$UWLFOH � EHFDPH HIIHFWLYH� ZHZLOO DSSO\ $UWLFOH � DV LW H[LVWHG EHIRUH WKH
UHYLVLRQV DQG ZLOO QRW VSHFXODWH RQ WKH HIIHFW RI WKH UHYLVHG $UWLFOH ��

�
%D\HU QRWHV WKDW LW GHPDQGHG DQG UHFHLYHG D VXERUGLQDWLRQ

DJUHHPHQW IURP 6056 LQ WKH LQVWDQW WUDQVDFWLRQ �DOWKRXJK WKH DJUHHPHQW
GLG QRW LQYROYH 6056¶V SDUWLFLSDWLRQ LQWHUHVW VLQFH %D\HU FODLPV LW ZDV
QRW DZDUH RI WKH LQWHUHVW�� DQG IURP &,7�0DVFR7HFK� DQG 6056 LQ RWKHU
WUDQVDFWLRQV�
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